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k INTRODUCTION | k
- Pla1nt1ffs seek a declaratlon that the Hazardous Waste Control Law (Health & Saf.

Code 88 25 100, et seq. ) (“HWCL”) does not authorlze the Calrforma Department of Toxic

Substances Control (“Defendant” or “DTSC”)1 to requlre Plarntlffs to obtaln hazardous waste

: treatment facﬂrty permrts for metal processmg operatlons conducted at metal shreddlng facilities
in Cahforma or to regulate such metal processrng operatlons as hazardous waste managernent
;act1v1ty As used in thls Complalnt “metal processmg operatrons” refers to ( j) the reductlon in
k31ze of scrap metal through the use of an electrrc hammernull or other shreddrng dev1ce

‘ '(“shreddlng”) (u) the subsequent separatlon sortlng and removal of ferrous and non-ferrous

metal comrnodltles from the shredded materral exrtlng the hamrnerm111 or shreddmg dev1ce and

k (zzz) the related recerpt stockplhng and handhng of raw mater1a1 feedstocks 1nterrned1ates and

ﬁnrshed metal products None of these operatlons falls w1th1n the scope of Defendant S

'i Jurrsdlctlon under the HWCL 7

2. el For the ﬁrst trrne in over 35 years Defendant has embarked on a plan to regulate

. metal processrng operatrons as “treatment” of “hazardous waste” contrary to apphcable laws,

| regulatrons and long—standlng DTSC pohcy and practlce Under its so-called “Path F orward ”
iDTSC seeks to accompllsh th1s wholesale reversal of pos1t10n and to 1mpose anew regulatory

: reglme on Plamtlffs wrthout the beneﬁt of any authorlzmg leglslatron and wrthout complyrng

: 'wrth the rulemaklng requlrernents of the Adrnrmstratrve Procedure Act. If Defendant $ plan is

| allowed to come to fru1t10n it w1ll result in the loss of s1gn1ﬁcant scrap metal recyclmg capacity

1n the state causmg enOrmous disruption in an industry that provides critical infrastructural
serv1ces to Callfornrans and unlawfully 1nterfer1ng with and 1rnpa1rrng Plalntrffs legltlmate
busrness operatlons Therefore Plarntlffs ask the Court to drsallow the 1mposmon of unlawful

hazardouswaste treatrnent permrt requrrements and related regulatory controls on ‘metal

|{|*an references to “Defendant” or “DTSC” 1nc1ude Meredlth erhams Actmg DTSC Drrector

2As dlscussed elsewhere in the Complarnt Plarntlffs do not contest Defendant’s authority to
regulate metal shredder resrdue the waste that remains after completron of all metal processmg

. operatrons ,
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COMPLAINT FOR DECLARATORY AND INJUN CTIVE RELIEF

4815-9248-2465.v2




© ® 9 o M A W N

RN RN Y e e e e
G R W RN = S LV ® A & »

NN
o0

[y

b_‘,
B

[\

processmg operatlons whrch are contrary to the prov1srons of the HWCL and in v1olatron of
Plalntlffs rlghts to due process of law k |

3o Plarntlff West Coast Chapter isa local chapter of the Inst1tute of Scrap Recychng

r Industrres Inc (“ISRI”), a natronal not-for-proﬁt trade assocratron that represents over 1 000

recychng compames nat10nw1de engaged in the handhng, processmg, shrpprng and recychng of

,Valuable scrap metal commodltres Plalntrffs Ecology Recychng Servrces LLC (“Ecology”) SA
: Recyclrng, LLC (“SA Recycllng”), Schnrtzer Steel Industrres Inc. (“Schmtzer Steel”) and Sims
Group USA Corporatlon (“Slms”) (collectlvely, “Plamtrffs”) are. each members of the West Coast
Chapter ofISRI ‘

4 Ecology, SA Recyclrng, Schmtzer Steel and Snns each own and operate metal

k shreddlng and processmg facrhtres 1n Cahforma that recycle valuable ferrous and non-ferrous

metals from the vast quantrtres of scrap metal generated by Cahfornra residents and businesses on

~ :,a day-ln, day—out basrs Plamtlffs facﬂltres represent the bulk of the state’s scrap metal
processmg capacrty and are essentlal to the safe and envrronmentally responsrble recycling of

‘ hterally rnllllons of end-of-llfe vehlcles household applrances and other metal—contalnmg items.

5 | By laW, scrap metal cannot be drsposed of in Cahfornla landﬁlls and must

' therefore be recycled In the absence of a Vlable metal recychng 1ndustry n the state, the

: negatrve consequences to the envrronment Would be legron The 1.5 rmlhon or more cars that
: reach the end of thelr useful hves each year in Calrfornra would have to be transported hundreds

||of 1 mrles to nelghborlng states to be recycled or be shrpped out of the country Transport of these

vehlcles would place thousands of additional trucks on the highways every year, increasing the
risk of accidents, fos‘si’lfuel usage, rgreenhouse gas and diesel particulateemissions, and

costS/inCQnVenience to the con'surn'er.' Itis ineVitable that vehicles would be abandoned in alleys,

fyards‘ vacant lots, or along roadside's‘ or improperlyand dangerously loaded into shipping ‘

contamers and sent overseas w1th myrrad umntended consequences Wlth the loss of available

recychng outlets routlne collect1on and recycllng of household apphances and other forms of

3 Pub. Res. Code,~§§ 42 1‘60, et seq.
| ; -
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“light iron” w()uld also be disrupted 4 CauSing these materials to accumulate in huge quantities,
creatrng urban and rural bhght and potentral threats to human health safety and the environment.

Local governments would face mcreased costs 1n order to address these rrsks and burdens.

~ Defendant s ultra vzres actlons threaten the economrc Vlabrhty of thrs crltrcal mdustry, to the

srgnrﬁcant detrrment of Plarntrffs and all Cahfornlans 1nclud1ng the thousands of people who
make therr 11ve11hoods in this 1ndustry k

6. Plamtrffs (or therr predecessors) have operated metal shreddrng and recycling

| ’facrhtres under a regulatory framework that has been m place in Cahfornra s1nce the mid-1980’s.

Under th1s framework and consrstent wrth the HWCL the Department s authority has been

~lrm1ted to regulatron of metal shredder res1due (“MSR”), the waste that remams after all ferrous

and non-ferrous metal processrng operatlons have been completed This long—standmg

, 'regulatory framework is based on three fundarnental prrncrples (l) DTSC has no ]urrsdrctron

'under the HWCL over materrals that are not “wastes 85 (2) DTSC’s recogmtron of and adherence

to the scrap metal exernptron contarned 1n the state hazardous waste regulatrons and the

1 apphcatron of that exemptron durrng metal processrng and recychng operatrons (see, 22 CCR
E §§ 66260 10; 66261 6(a)(3)(B)) and (3) DTSC s own formal determmatron that the materials

: berng processed by metal shreddmg facrhtres are not subJect to regulatron under the HW CL until

after they have been “exhausted,” i e, after all ferrous and non-ferrous metals that can be

removed have been removed from the materral produced by the shredder DTSC Ofﬁcral

1 ;Polrcy/Procedure #88-6 Auto Shredder Waste Pohcy and Procedures (Nov 198 8). OPP #88- 61 is

4 “nght iron” is an industry term that applies to the myrrad lighter forms of scrap metal that are

: processed by metal shre ders

: Plarntrffs also do not contest Defendant s authorlty to exercrse enforcement authorrty over other
: materlals that may escape from metal processing operations and, as a  practical matter, are
“abandoned.” The fact that Defendant may take enforcement action in response to alleged
unlawful disposal of hazardous waste at a metal shredding facility does not mean that
- Defendant may lawfully requrre hazardous waste treatment permrts for metal processing
roperatlons : r ~ ; r

4
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declaratlve of exrstmg law and cannot be 1gnored or rescmded except in compliance with law.5

These pr1n01ples, together w1th the admlnlstratrve classrﬁcatron of treated metal shredder residue

asa nonhazardous waste 7 have sustamed the mdustry over the past 35-plus years and have

allowed metal shreddmg facrhtres to beneﬁcrally recycle over a hundred million tons of metal in

an economlcally sustamable manner

7. DTSC 1s now set to launch a wholly new, vastly expanded and costly regulatory

regrme on Plalntrffs facrhtles w1thout any authorlty under HWCL or 1ts implementing

' regulatlons in T 1tle 22 of the Cahforma Code of Regulatrons Defendant contends w1thout any

legal basrs that DTSC has always had Jurlsdlctlon over Plarntlffs metal processmg operatlons ‘

r ;under exrstmg law and that DTSC may requlre Plalntrffs to apply for and obtain hazardous waste

treatment perrnrts for such metal processmg operatrons wrthout need for any change in the law or

‘other due process

8. : Defendant s umlateral “repeal” Of the exrstmg regulatory framework, and

|l 1mpos1t10n of new underground” permrt and related requrrements on metal processmg

operatlons is unlawful Defendant has offered no vahd legal authonty to support thrs new

regulatory regrme and has falled to proceed accordmg to law

N
N

N
J

L Plarntrffs assert that Defendant S actrons v1olate the Adm1n1strat1ve Procedure Act, the

 California Environmental Quality Act, and various other provisions of law. Con51stent with the

_ California Code of Civil Procedure and judicial decisions applicable to splitting causes of

~ action, Plaintiffs expressly reserve these and all other potentlal claims against Defendant arising
~out of its unlawful attempt to regulate metal processing operations. At this juncture, Plaintiffs
_ are only. seeking a determination by the Court that DTSC has no authority under the HWCL to

1 require Plaintiffs to obtain hazardous waste treatment permits. for their metal processing
’_operatlons or to subJ ect such operatlons to the hazardous waste management regulatrons

‘ ,7" Plalntrffs clalms relatmg to DTSC’s separate but related proposed revisions to the regulatory

~ status of treated metal shredder residue are not yet ripe, as DTSC has stated it intends to address

~ this issue through formal rulemaking. To date, Defendant has published a “discussion draft” of

the regulations but has not issued proposed regulations as required by the Administrative
- Procedure Act. Significantly, Defendant’s discussion draft regulations relating to treated
residue would condition the contemplated exclusion on the metal shredding facility’s receipt of
a permit or other form of authorization from DTSC for its metal processmg operatrons See,
 discussion draft, 22 CCR § 66261.4(i)(1) at https:/dtsc.ca.gov/wp-

| content/uploads/s1tes/31/2018/07/Text-Cond1tronal Exclusron—for—-CTMSR 5. 17-18 .pdf.

: Plaintiffs have objected to Defendant’s back-door attempt to impose this unlawful permit

| requirement on their metal processing operatlons Plaintiffs hereby reserve all claims and
~ defenses relating to any final agency action that addresses the current status of treated metal

‘ shredc er residue or 1mposes other requlrements on Plaintiffs’ metal processing operatlons
o a5
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. 9. Defendant has 1gnored the srgnrﬁcant adverse env1ronrnental and economic effects

and other unlntended consequences that wrll result from the 1mpos1tlon of this unlawful

regulatory reglme on Plamtlffs facxhtles as well as the rrreparable harm that wrll be suffered by

Plamtlffs and the many thousands of busmesses and mdrvrduals (mcludmg householders) who

kdepend on the essentral servwes provrded by Plamtlffs

: lO.‘ e Plarntlffs seek a Judrcral declaratron that DTSC does not have authorlty to require

Plamtlffs to obtam hazardous waste treatment permrts for therr metal processmg operatrons orto

l otherwrse regulate those operatlons as hazardous waste managernent actrvrty Metal processmg
,operatlons are conducted for the purpose of separatrng and removmg valuable ferrous and non-
‘ k:ferrous metals from exempt scrap metal and do not 1nvolve any form of waste management

: ;\DTSC S Jurlsdrctlon under the hazardous waste permlttrng program 1s limited to facrhtres that

treat store or drspose of hazardous waste and does not extend to Plamtrffs metal processing

koperatlons that do not mvolve treatment storage or drsposal of hazardous waste. For avoidance
‘ of doubt Plamtlffs also seek a ]udl(:lal declaratlon that DTSC does not have Jurlsdlctlon over the
: 'feedstocks utlhzed by Plamtrffs in the1r operatrons or over any 1ntermed1ate or final metal

' ‘products handled or produced by Plamtlffs operatlons

1. Plarntlffs also seek an 1n_]unctlon to prevent DTSC from requiring Plaintiffs to

, apply for hazardous waste treatment permrts and to bar DTSC from takmg enforcement action of
7 i,any kind agamst Plarntlffs Wthh actlon is pred1cated upon or presumes that Plarntlffs ' metal

: : processrng operatlons are subJect to hazardous waste treatment permrt requlrements An

: m]unctron is needed to avoid the ureparable harm that would result if Plalntrffs metal processmg

| operatlons were unlawfully reclass1ﬁed as hazardous waste treatment operations,

JURISDICTION AND VENUE

12, ThlS Court has jurrsdrctron over the matters alleged in this complaint pursuant to
the Cahforma Constltutlon Artrcle VI § 10, Code of C1v11 Procedure §§ 88, 526 and 1060.

: 13.  Venue in this Court is proper under Code of Civil Procedure § 393(b) because both

Defendant and the Attorney General marntam ofﬁces in Sacramento.

5 -6- :
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PARTIES

14. Plarntrff West Coast Chapter is a local chapter of ISRI, a members-based national

trade assocratron representlng over 1 OOO companres engaged in the handhng, processmg,
: ;shrppmg and recyclrng of Valuable scrap metal commodrtles ISRI members pay dues and are

‘ actlvely 1nvolved in the actlvrtres of the assoclatron mcludrng thrs actron Ecology, SA

Recychng, Schnrtzer Steel and Srms are each members of the West Coast Chapter

15, Plamtrff Ecology isa pnvately-owned lrmlted llabrllty company organrzed under

| the laws of the state of Cahfornra and reglstered to do bus1ness in Cahforma ‘Ecology owns and

operates a metal shreddmg and recyclrng facrllty in Colton Cahforma and is engaged in, and
lntends to contlnue to engage 1n the lawful operatlon of the facrhty

o : "1,’6.]’ Plarntlff SA Recychng is a prrvately-owned lrmrted habrllty company organrzed

1 under the laws of the state of Delaware and reglstered to do busrness in Cahfornra SA Recycling
y owns and operates metal shreddrng and recychng facrhtres in Los Angeles (Termrnal Island),
| Anaherm and Bakersﬁeld Cahfornra and is engaged in, and 1ntends to contrnue to engage in, the

- lawful operatron of these facrlrtres

,k 17. ; Plamtrff Schnrtzer Steel 1s a publlcly traded company organrzed under the laws of

the state of Oregon and reglstered to do busmess in Calrfornra Schnrtzer Steel owns and operates

‘ a metal shreddrng and recyclrng facrhty in Oakland Cahforma and is engaged in, and mtends to

contmue to engage in, the lawful operatron of the facrhty

18, Plamtrff Srms d/b/a Sims Metal Management isa subsrdrary of a publicly traded

"company, and is orgamzed under the laws of the state of Delaware and regrstered to do business

in Cahfornra Slms owns and operates a metal shreddlng and recychng facrlrty in Redwood City,

Callfornra and is engaged in, and 1ntends to contmue to engage in, the lawful operatlon of the

facrhty.

19 Defendant DTSC isan agency of the State of Calrfornra orgamzed and exrstrng

'under and pursuant to Health and Safety Code, sectron 5 8000 et seq. DTSC is authorized to

. ladmrnlster and enforce Calrfornra s Hazardous Waste ,Control Law,(Health & Saf. Code, §§ 5100

a7l
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et seq.) and 1ts 1mplement1ng regulatlons (22 CCR §§ 66260 1 et seq ) (“Title 2”) but may not |
do $0 1n an unlawful manner

| k | 20 Defendant Mered1th erhams is sued in her offmal capacrty as the Acting

: iDlrector of the Department of Toxrc Substances Control The Dlrector serves as the chlef

executlve of DTSC and is ultlmately responsrble for the decrsrons made by DTSC concerning its |

1mp1ementatron of apphcable laws and regulatrons Ms Wllhams was selected to serve as Acting

Drrector of DTSC by the Cal1forn1a Secretary of Env1ronmenta1 Protectlon onJ anuary 9, 2019.

21 DOES 1 through 100, 1nclus1ve are the partners agents employees or principals of

the named Defendants and other State agencles and of each other Whose true names and

, capacrtles are currently unknown to Plalntlffs the named defendants and DOES 1 through 100,
1nclus1ve performed the acts and conduct herem alleged alded and abetted the performance

. thereof or knowmgly acqulesced in, rattﬁed and accepted the beneﬁts of such acts and conduct

and therefore DOES 1 through 100 lnclusrve, are hable 10 Plalntlffs to the extent of the hablhty

of the named Defendants Plamtlffs will seek leave of the Court to amend its Complamt to reflect

the true names and capacmes of the Defendants des1gnated herem as DOES when such identities

: rand capac1t1es become known k f

k - 22 Plalntlffs are 1nformed and beheve and on that basis allege that at all times

| mentloned herern each and every Defendant Was actmg as an agent and/or employee of each of
: the other Defendants and at all relevant tlmes mentloned was actlng w1th1n the course and scope

|| of s sa1d agency and/or employment w1th the full knowledge permlssron and consent of each of

the other Defendants In addxtlon each of the acts and/or omrssrons of each Defendant alleged

: herem were made known to, and ratrﬁed by, each of the other Defendants

STANDING

23. ISRIi isa members-based natlonal trade association that is actively engaged with

| federal and state leglslatlve and regulatory matters affectlng the scrap metal recycling industry.
DISRI s members, 1nclud1ng the 1nd1v1dual Plamtlffs in thls action, are engaged in the handhng,

'processmg, shrppmg, and saleof valuable recycled scrap metal commodities to customersaround

S8
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ls See, 40 CFR § 261, 4(a)(13)

the world. ISRI comments extensively onmatters affecting the regulatory status of scrap metal

processrng operatrons and was 1nstrumenta1 1n the adoptron ofa federal regulatron excludmg all

;processed scrap metal from the federal deﬁmtron of “sohd waste” ‘under the Resource

Conservatron and Recovery Act 49 USC §§ 6901 et seq (“RCRA”) the federal counterpart to

. :the deﬁmtton of “Waste” under the HW CL Through 1ts advocacy efforts and in order to

promote commerce 1n recycled scrap metal ISRI seeks to mamtam consrstency among federal

and state laws affectmg scrap metal operatlons ISRI through its West Coast Chapter has

‘assocratronal standrng to represent the mterests of 1ts mernbers in th1s aotlon because ISRI’s

members would otherw1se have standmg to sue in therr own rrght the 1nterest ISRI seeks to

protect in ﬁhng thrs lawsurt are germane to ISRI’s purpose and nerther the declaratory nor

1n_]unct1ve rehef sought herern would necessarlly requrre the partrcrpatron of md1v1dual members

1 rn the lawsult Indrvtdual Plamtrffs Ecology, SA Recychng, Schnltzer Steel and Sims are

‘ 'members of ISRI

o 24." , Indrvldual Plamtrffs each own and operate metal shreddmg and processrng

facrhtres in Cahforma and are engaged in related actlvrtles assocrated w1th the purchase,

: collectron sortlng, transportatron and recyclmg of end—of-hfe vehrcles household apphances and

other forms of scrap metal Imposrtlon of Defendant S new, unlawﬁ,ll regulatory regime on

‘ Plalntrffs facrhtles would srgnlﬁcantly dlsrupt thelr metal shreddrng and processmg operations,
o :1ncrease operatrng costs to the pomt therr operatrons would be rendered uneconomlcal cause

| some ¢ or all of the facrhtles to be non-conformmg land uses, and effectrvely foreelose safe and

cost-effective means of recychng the vast quantrtles of scrap metal generated in California on a

darly basis. Further Defendant’s actrons w111 stlgmatrze a 1eg1t1mate industrial act1V1ty and

‘1mpede the sale of valuable metals by characterrzmg them as the products of a hazardous waste

: treatment process

25, In October 2019 Defendant mrtlated an enforcement action agamst Plalntrff SA

Recyohng, through issuance ofa draft Correctlve Action Consent Agreement (“CACA”) The

Lo
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‘ ,CACA descrrbes SA’s metal shreddlng facrhty on Termrnal Island asa “hazardous waste facility”

and alleges that SA has treated stored and/or dlsposed of hazardous ‘waste wrthout a permit or

other form of authonzatron from the Department srnce 1962. The CACA 1mposes a number of

‘ k'obhgatlons on SA Recyclrng that are apphcable only to hazardous waste facrhtres See
,Paragraph 27 below Plamtrffs Ecology, Schnrtzer Steel and Srms are 1nformed and beheve and

on that basrs allege that Defendant can be expected to initiate comparable enforcement actions

agarnst them as well Plarntlffs would be adversely and drrectly affected and nreparably injured,

krf the Court does not grant the rehef sought by Plarntlffs in this actron Asa result of Defendant’s

actrons complarned of herern each 1nd1v1dual Plarntrff has standrng to sue.
| | . RIPENESS |
; | ;26 | Thrs actron rs npe for Judlcral revrew Defendant has stated in Wrrtmg, including

(1) 1n formal enforcement documents and related ofﬁcral correspondence (ii)ina wrrtten draft

report prepared pursuant to Health and Safety Code sectron 25 150 82 and (111) in numerous
,regulatory development documents posted on DTSC s websrte that scrap ‘metal shrcddmg

‘ facrhtres mclud g scrap metal processmg operatrons conducted bv such facrhtres are hazardous

‘waste treatment facrhttes W1th1n the Department s Jurrsdrctron Defendant further contends it may

regulate Plamtrffs raw materral and ﬁnrshed product stockplles through the 1mpos1t10n of

condrtrons in such hazardous waste treatment permrts Plamtrffs antrcrpate they could be requrred

‘ to subrmt apphcatlons for hazardous waste treatment permrts at any trme and/or be served wrth

; ,umlateral enforcement orders orderrng them to. comply wrth the HWCL and 1mplement1ng

N
[y

NN NN N
N N

N
o

regulations, as apphed to therr metal processrng operatrons

27, Evrdence of th1s concern is reﬂected in the October 28, 2019 draft CACA issued
by Defendant to Plalntrff SA Recychng (see Paragraph 25 above), which claims that SA’s metal

shreddmg facrhty on Termrnal Island has been operatlng asa “hazardous waste facility” since

1 962, ten years prror to the enactrnent of the earlrest version of the HWCL. The CACA identifies

‘ all of the prrmary metal processmg areas and equrpment at the facrlrty as “solid waste

’ ‘management units” (“SWMUs”) and outhnes comprehensrve remedral investigation and cleanup

-10-
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(correctrve actron) requlrements which Defendant asserts are apphcable to each SWMU

Defendant asserts that “D]urrsdrctlon exrsts pursuant to Health and Safety Code, sections 25187

and 25200 l4 whrch authorlze DTSC to issue an order to require correctlve action when DT SC
deterrmnes that “there 1s or may be a release of hazardous waste or hazardous constrtuents into
the envrronment from a hazardous waste fac1hty n None of SA Recychng s metal shreddlng

| fac111t1es 1nclud1ng the Termmal Island Facrhty, is a “hazardous waste facrlrty,” and the facrlrty-

' wrde correctrve actlon requlrements 1mposed in the CACA have no apphcatron to Plalntlffs

metal processmg operatlons SA Recychng expects that comparable actions wrll be taken

.....

- 28 Plalntrffs Ecology, Schmtzer Steel and Slms are mformed and beheve and on that

basrs allege that Defendant is lrkely to 1ssue comparable draft CACAs to the1r metal shredding

k :fac111t1es All Plamtrffs are 1nformed and beheve and on that basis allege that Defendant is

;hkely issue umlateral enforcement orders to any facrlrty that refuses to enter Voluntarrly intoa

CACA

: 29,~ , Defendant mamtarns (1ncorrectly) that 1t 1s not requlred to obtain new statutory

’ authorlty or engage m formal rulemakrng 1n order to estabhsh that the matenals undergorng scrap
|| metal processrng are subJect to regulatlon as “hazardous waste” or that scrap metal processing

| 'koperatrons constrtute “treatment” of hazardous waste sub_]ect to DTSC’s perm1t requrrements :
'Defendant S posrtlon 1s behed by the fact that 1t has never before requ1red Plarntrffs to obtaln

, ;;hazardous waste treatment perrnrts for metal processmg operatrons and mdeed its ofﬁcral policy, |

r ‘whlch is declaratwe of exrstlng law specrﬁes to the contrary

| 30. DTSC’s artrculatron of its “Path Forward” requrrmg Plaintiffs to apply for

hazardous waste treatment facﬂrty permrts for therr metal processrng operatlons and 1ts assertlon

119 Plamtlffs do not dlspute Defendant 'S rrght to exercrse its enforcement authonty under Health

and Safety Code section 25187 in response to a violation of the HWCL or implementing
regulattons However, this authorrty cannot be used to impose permit or permit-dependent
: requrrements on Plamtl fs operatlons that go beyond the scope of the law

10 Defendant has issued a draft CACA to one of Plamtrffs feeder yards in Fresno, where shredder
~ feedstock is collected before being transported to the metal shreddlng facility. Feeder yards are

not hazardous waste facﬂltles : k
,_11_
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that thlS new regulatory regrme may lawfully be 1mposed on Plamtrffs without need for any

'addrtlonal statutory or regulatory authorrty constltute “ﬁnal agency actron” that is subJect to
‘ Judrcral review. Plamtrffs seek to avert th1s unlawful assertron of authorrty over their operatlons

|| and should not be requlred to wa1t untll DT SC spe01ﬁes a date by wh1ch permrt apphcatrons must

be subrmtted or 1ssues unllateral enforcement orders to Plamtlffs for operatlng hazardous waste
treatment facrhtres wrthout a permrt or other form of authorrzatlon from the Department.
. FACTUAL BACKGROUND

Overv1ew of the Metal Shreddmg Industry

31 Every year the state of Cahforma generates over 1 5 million end-of hfe vehlcles

: fand mllhons of tons of other types of scrap metal All of this mater1a1 is valuable and serves as

. raw matenal for the manufacture of new metal products Scrap metal exists in an extraordmary

varrety of forms rangrng from cars, buses rallcars trarlers metal shrpplng contamers metal
turmngs and stampmgs from metal fabrlcatlon operatrons large and small household apphances ~

used process equrpment and machlnery, steel glrders and beams metal furmture water heaters,

: 1p1pes and plumbmg ﬁxtures, metal srdmg, blcycles old tools, chain hnk fencmg, rooﬁng and

~bu11d1ng materrals w1re and many thousands of other 1tems

32. Current Cahfornla law (Pub Res Code §§ 42160 et seq ) prohlbrts the disposal

‘ fof recyclable scrap metal in Cahfornra landﬁlls necessrtatmg that the state support a viable serap

metal recychng mdustry to process these ubrqurtous, valuable materlals

. 33, Metal shreddmg and recyclmg facrhtres process an endless ﬂow of scrap metal

|using a variety«of different p'roCessing operatit)'ns, inCluding metal shredd:ing and metal

kseparation/removal ‘proceSSes The SIiredding process reduces scrap metal to a size and form from

Wthh ferrous and non-ferrous metals can be separated and removed from accompanying non-

'metalhc materlals Upon completron of | processmg, the metals are sold as commodrtles on the

open market and are used in the manufacture of steel and various metal alloys. Collectrvely,

Plamtrffs facﬂltres shred over two mllhon tons of scrap ‘metal on an annual basis, yielding over a

| mllhon tons of ferrous and non-ferrous metals from therr metal processing operatlons

_12-

COMPLAINT FOR DECLARATORY AND INJUN CTIVE RELIEF

4815-9248-2465.v2




© 0 9 U s W N =

RN NN NN NN

[y
o

o
o

‘ 34 Plamtlffs purchase the scrap metal that is processed by therr facrhtles these raw
materrals are not avarlable “for free o The rnetal recyclmg 1ndustry is hrghly competrtrve and as

in the case of all commodrtres the cost of drfferent categorres of scrap metal ﬂuctuates dependrng

ona Varrety of market factors Typrcally, Plarntrffs enter 1nto supply contracts with their

: ~custorners (e g steel mrlls and smelters) wrth future dellvery dates and then purchase the scrap r
‘metal that is needed to ﬁll these orders Fallure to fulﬁll these contractual obhgatrons can expose
| Plalntlffs to llqurdated damages and other contractual penaltres Scrap metal is collected from

‘ fthousands of sources sorted de-polluted as necessary, and transported to metal shreddrng
‘facrlltres for further processmg The ﬁnlshed products produced by Plarntlffs facrlrtles trade on

| the global commodltres market and are subj ect to s1m11ar ﬂuctuatrons in price.

fk3"5.‘ In order for Plarntrffs operatrons to remam proﬁtable therr total expenses (e.g.,

the amount pald for mcommg scrap metal plus processrng costs, salarres, taxes, equlpment

| ’rnalntenance utrhtres, regulatory comphance costs etc ) necessanly must be less than the amount
| ‘obtamed through the sale of thelr ﬁnal products If th1s balance is drsrupted—for example
{through the 1mposrtlon of costly, unlawful and unnecessary permrt requrrements———the business

‘ k;would lrkely become unproﬁtable and w111 eventually farl if proﬁtabrhty cannot be restored

|| Plaintiffs are mformed and beheve and on that basrs allege that the costs of complymg with

Defendant s threatened regulatory regrrne for metal processrng operatlons ie.,as perrmtted

hazardous waste treatment fac111t1es would pose severe threats to the economlc vrabrlrty of these

0 | ifacrhtres and mcrease the hkehhood of facrlrty closures or departures from the state.

36. Plamtlffs are mformed and belreve and on that basis allege, that approxrmately

18, 100 people are d1rectly employed in the scrap metal recychng 1ndustry in Calrfornla These are
' hlgh quahty, well-paymg _]ObS w1th substant1a1 beneﬁts and opportunrtles for advancement

‘Plarntrffs fac111t1es also support a huge network of supphers many of whom are small, often

mrnorrty-owned busmesses engaged in the collectlon of scrap metal from thousands of sources.
Collectively, these suppliers sell millions of tons of scrap metal per year to metal shredding
facilities. Other suppliers Of services to the industry include transportation companies,

: -13-
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engmeermg ﬁrms accountrng and other profess1onal servrce ﬁrms assayers and analytlcal

laboratorles, employment agenc1es electnmans and plumbers facrllty mamtenance services,

constructlon contractors envrronmental consultants and many others The number of supplrer

~ and mduced ]ObS attrlbutable to scrap metal recycllng in Callfornra is estlmated to exceed 17,000.

‘The dtrect economlc output of the scrap metal recychng 1ndustry in Cahforma is currently

estlmated at $2 Bllhon annually, 1nclud1ng $795 Mrlllon pald in federal state and local taxes.

{When suppher and other lnduced 1mpacts are taken 1nto cons1derat10n the economic 1mpact more
,than doubles to $5 4 Brlhon annually The shut-down or curtarlment of metal shreddmg

”operatrons in the state would have s1gn1ﬁcant adverse effects throughout many sectors of the

37, The recycllng and beneﬁcral use of scrap metal reduces the need to n mme virgin

k 'ores saves large amounts of energy, and provrdes tangrble beneﬁts to pubhc health, safety and

| :the env1ronment by ensurmg that scrap metal 1s managed safely and in an envrronmentally

1 ;respons1ble manner Plamtlffs facrlrtles also allow the m1111ons of tons of scrap metal that are

| :‘produced annually in Cahforma to be managed in the state Wrthout placmg a burden on |

| nerghborrng states Though not at issue 1n th1s case Plarnt1ffs employ other recyclrng techniques

k (e g, balmg and shearmg) to process other types and grades of scrap metal that cannot be, or that

: :do not need to be processed by a shredder If Plalntrffs metal shreddmg facilities were no longer
: economrcal these ancrllary scrap metal recychng operatlons that are conducted at shreddmg

) : ;’fac1ht1es would also hkely be suspended or 1nterrupted w1th attendant adverse consequences

DeScrtptlon of the‘ Shreddmg Process .

38, Shredders are large_ electric hammermills or similar devices that utilize ay shredding

technique to reduce scrap metalto ﬁst-sized and smaller pieces that can be processed by

“downstream Separatlon equrpment The shreddmg process is strictly physrcal in nature and

. does not mvolve the use or addltron of any hazardous materlals lncommg scrap metal (shredder

feedstock) is staged in plles near the shredder and is placed onto an infeed conveyor by a large

1| grapple. The material enters the shredder where itis pulverlzed into a hrghly heterogeneous

a4
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: mlxture of ferrous metal @. e., metal conta1n1ng 1ron), non-ferrous metals (e.g., coppet, aluminum

; and zrnc) and nonmetalhc materlals that are naturally present in the feedstock (e.g., shredded

upholstery, cloth carpet rubber glass vmyl and plastrc) Th1s mrxture referred to as “shredder

output ” exits the shredder and is conveyed to a large rotatlng drum magnet that removes the ~

,ferrous metal The ferrous metal is conveyed by stackmg conveyor 1nto large stockprles where it

1s stored pendlng sale and shrpment off-srte typrcally by ocean-gomg ShlpS Pla1nt1ffs fac111t1es

have been in operatron s1nce before Defendant ex1sted as an agency, and Defendant has not, since

1 1ts mceptlon ever attempted to regulate the removal of ferrous metal from the m1xture of material

exrtmg the shredder as treatment of a hazardous waste 5

. 39 The mrxture that remalns after ferrous metal has been removed is known in the

1ndustry as “aggregate non ferrous raw Thrs materlal———whrch still contams a11 of the
1 valuable non-ferrous metals——rs conveyed by conveyor or other heavy equlpment toa

f downstream non-ferrous metal separat1on plant where it is processed by a variety of sophisticated,

proprletary technolo gres that mechanrcally separate the non- -ferrous metals into a range of

dlfferent metal commodltles dependmg on the type grade and size of the metal. Most non-

‘ferrous metal separatlon plants are co-located at metal shreddrng facrlltres Where shreddmg and

non-ferrous metal separatron operatrons are conducted in drfferent locat1ons the aggregate is

?’transported by truck to the non-ferrous plant Aggregate is an m—process 1ntermed1ate material
‘ that is the sole feedstock to the downstream non-ferrous metal separatron plant This materral is
| not a waste Defendant has not since its mceptlon ever attempted to regulate the removal of

non-ferrous metals from aggregate as treatment of a hazardous waste or otherw1se subjected this

materral to regulatlon as hazardous waste =
. : 40. The materral that remains after ferrous and non-ferrous metals have been removed

is known as metal shredder residue (“MSR”) Defendant has hlstorrcally taken the posrtron that

5 MSR is not generated untrl after the mater1a1 has been chemlcally stabilized and has undergone a

flnal screemng step to remove remammg metal. Only at that pornt is the mater1a1 cons1dered

“exhausted” and thus a waste In accordance w1th OPP #88-06, the chemrcal stabrhzatron of MSR

_-15-
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lawful operations.

1 has been detemnned by DTSC to be part of the metal processmg operatron As such Defendant

has not prevrously requrred Plalntlffs to obtaln hazardous Waste penmts for the MSR treatment

process Plamtlffs do not dlspute Defendant s Jurlsdlctron over - MSR at the point th1s material i is
de31gnated asa waste i |

. 41; . Plamtrffs are 1nformed and beheve, and on that basrs allege, that metal shreddrng

| facrhtles are not regulated as hazardous waste treatrnent faclhtles in any other state Slmllarly,

metal shreddmg fac111t1es are not federally regulated as hazardous waste treatment facilities under

'RCRA Defendant s ultra vzres actlons wﬂl place Pla1nt1ffs at a srgnlﬁcant competltlve
: dlsadvantage relatlve to out-of—state metal shreddmg facrhtles that do not have to bear the

economlc and regulatory burden of complymg w1th hazardous waste management regulatlons or

the stlgma and assoc1ated commerc1al consequences of selhng products that are Vlewed by
customers as bemg derlved from the treatment of hazardous waste o

k, ~42; ; Each of Pla1nt1ffs facﬂltles 1s located ina local 1ndustr1a1 zoning d1strlct that does

not expressly recognlze hazardous Waste treatment facrhtles asa permltted land use. Pla1nt1ffs are

'1 1nformed and beheve, and on that basrs allege, that if the1r metal processmg operations were

subJ ect to hazardous waste perm1t requlrements the fac111t1es status under local zonmg

ordmances or other land use approvals (e g, leases) would be Jeopardrzed causmg them to be

| class1ﬁed as nonperrmtted or non-conformmg uses As a consequence, Plamtlffs facilities would
. be subj ect to srgnlfrcant restrlctlons on future modlﬁcatlons and expansmns new local perrmttmg

k ,requrrements fees and assessments and possrble tenmnatton/nonrenewal of their leases and

phaseé-out over time, all of which will interfere severely with Plaintiffs’ ability to conduct their

11

1 Plarntlffs acknowledge that DTSC has authonty under the HWCL to require Pla1nt1ffs to obtain
“a permit or other form of authorization for treatment of metal shredder residue once it is a

~ waste. Slgmﬁcantly, under Health and Safety Code section 25201.3, authorization issued under

- DTSC’s tiered permitting program, such as a Perm1t—by-Rule pursuant to Section 67450.1, et
seq. of the Title 22 regulations, does not constitute a “land use decision” and thus would not k

: adversely affect the fac111t1es status under local zoning ordmances
' : -16-

- COMPLAINT FOR DECLARATORY‘ AND INIUNCTIVE RELIEF

4815-9248-2465.v2




uiry

o0 o u A W N

NN N o

Do

o]

N
=

N
o~

N
sl

EXISTIN G STATUTORY AN D REGULATORY FRAMEWORK
: 43; i Under the HWCL DTSC’s Jurlsdrctron is hmlted to “hazardous wastes.” In order

| to be cons1dered a “hazardous waste 2 a matenal must in the first 1nstance be deﬁned asa

waste By law materlals that are not “wastes” cannot be “hazardous waste” and therefore are

not subject to regulatlon by DTSC regardless of therr chemlcal characterlstrcs

44.]’ Under the HWCL a “waste” 1s deﬁned as a “drscarded materral that is not

excluded by th1s chapter or by regulatrons adopted pursuant to th1s chapter ” Health & Saf. Code,

- k§ 25 124(a) Nelther the r raw matenals (scrap metals) that are 1ntroduced into the shredder nor

the heterogeneous mrxture that is produced by the metal shreddmg process to facilitate the

‘fseparatron and removal of valuable ferrous and non-ferrous metal commodltles, are discarded
materlals The scrap rnetal feedstock is purchased by Plarntlffs through a network of large and

: ‘small supphers who trade in these valuable materrals T hese matenals are collected sorted and
fsold to Plamtxffs for valuable cons1deratron and are prevented from becommg part of the “rising
trde” of waste that is addressed by the laws apphcable to sohd and hazardous waste See, Waste

: Management of the Desert Inc V. Palm Sprzngs Recycllng Center Inc ( 1994) 7 Cal. 4% 47 8.
:The fact that scrap metal 1tems may have reached the end of therr useful hves from the

k’ perspectrve of the orrgmal purchaser or user does not mean they have been “d1scarded” under the
: jHWCL See also West Coast Chapter of the Instztute of Scrap Recycltng Industrzes V. Scott

, szthlzne et al (Sac County Sup Ct Case No 34-2019-00257463 rulmg dated August 14,2019
s ﬁ[holdmg that scrap metal i 1s not a sohd waste” under the Integrated Waste Management Act and

< :lssumg a prehmrnary 1nJunct10n agarnst apphcatlon of the statute to such materrals])

. 45., Plamtrffs acknowledge that under Health and Safety Code, section 25124(b), the
term “drscarded materlal” includes materials that are “recycled or accumulated stored, or treated

before recychng, except as prov1ded in Sect1on 251 43.2.” By its own terms, subd1v131on (b) of

~ :sectron 25 124 must be read in con]unctron wrth subd1v1s1on (a) which applies, in the first

mstance, only to those drscarded materlals “that [are] not excluded by this this chapter or by

: regulatzons adopted pursuant to thzs chapter ? Health & Saf Code § 25143 2 (Emphasrs

',-l7-
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added.) The regulatrons adopted by Defendant pursuant to the HWCL expressly provide that

scrap metal that is recycled is “not subject to regulatron under thrs drvrsron » 22 CCR,

,§§ 66260 10 66261 6(a)(3)(B) Accordmgly, the “recychng” prong of the deﬁnrtlon of

, “drscarded materlal” has no apphcatron to the scrap metal processed by Plamtrffs metal

shreddlng facrlrtres Scrap metal that is bemg recycled 1s exempt from regulatron under the
HWCL and is not a regulated “recyclable materral 2 22 CCR § 66261 6(a)(3)(B)

= 4 | Defendant concedes that the scrap metal 1ntroduced znto Plarntrffs metal shredders

'1s exempt from regulatlon as hazardous waste but clarms the metal—rrch materral exiting the

: shredder is not exempt Thrs d1st1nctron 1s 1ncongruous and i is not supported by any provision of

47. In fact other provrsrons of the HWCL conﬁrm that the shredded materrals

processed in Plarntlffs metal processrng operatlons are not “wastes” but 1nstead fall squarely

: 'wrthrn a category of useful materrals known as “1ntermed1ate manufacturlng process streams.”
‘ :Health & Saf, Code § 25 1 16 5 In short these are materrals that are produced as part of a
| manufacturrng process and that are used on a batch or contrnuous bas1s in e1ther the same or a

| ‘drfferent manufacturrng process, to produce a commerc1a1 product Sectron 251 16 5 was added to

the HWCL in 1996 in order to prevent Defendant from 1nappropr1ate1y expandrng its hazardous

’waste perrnrttrng authorrty to mclude manufacturrng operatlons—the very conduct Defendant is
~engaged in here Stats 1996 C. 579 (A B 208 8). By law 1ntermed1ate manufacturmg process

' r,,streamsarsnotiidtscarded mat,enals_i’r an,d,tr,hu,s,;ngt,,rtr;‘,‘wastes,-’,’, Health & :Saﬁ Code, § 25124(c).

48. Defendant contends that th‘e metal-rich mixture of materials that are produced by

| the shredder do not quahfy as “1ntermed1ate manufacturrng process streams” because they are

, recyclable materials” whrch are excluded from the deﬁnrtron of “intermediate manufacturrng

process stream.” See Health & Saf Code, § 25 l 16. 5(a)(3) As noted in Paragraph 45 scrap

'metal that is being recycled is exempt from regulation under the HWCL and is not a regulated

“recyclable material.”

. -18-
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49. Moreover the materlals processed by Plarntlffs metal processmg operatlons do

not fall w1th1n the statutory deﬁmtlon of “recyclable matenal,” irrespectlve of the scrap metal
: exemptlon “Recyclable materlal” is deﬁned in Sectron 25 120.5 of the Health and Safety Code

to mean a hazardous waste that is capable of bemg recycled 2. (Emphas1s added ) The statute

provrdes examples of secondary materlals that fall wrthm th1s deﬁnltlon, namely residues, spent
materlals materrals that are $0 contamlnated that they can no longer be used for the purpose for

whlch they were orrgmally purchased or manufactured byproducts and retrograde matenals The :

| metal-rlch materlals produced by the shreddlng process bear no srmllarlty to any of these

categorres of secondary matenals

" 50 Plalnt1ffs posmon 1s also conﬁrmed by DTSC Ofﬁclal Polrcy/Procedure #88-6

: ’Whleh expressly provrdes that the mrxture of rnaterlals exrtmg a metal shredder is an in-process
1 matenal that 1s not subJ ect to regulatlon asa “Waste” untrl after the materral has been

: “exhausted "ie., all ferrous and non-ferrous metals have been removed OPP #88-6 is consistent |
| {wrth Health and Safety Code, sect1on 251 16 5 and the deﬁmtron of “mtermedlate manufacturmg

: ‘process stream

51 As noted above Defendant concedes that the scrap metal mtroduced into

‘Plalntlffs metal shredders is expressly exempt from regulatlon as hazardous waste but contends
l ‘that the materral exztmg the shredder is not exempt Plamtrffs assert that the scrap metal
‘ "exemptron apphes throughout the duratron of metal processmg operatlons and that none of the

| regulatory exceptlons to the scrap metal exemptlon is apphcable in the crrcumstances

- 52. There is no prov1s1on of the HWCL or the Title 22 regulatrons that authorlzes

) DTSC to regulate metal processmg operatlons that utrhze exempt scrap metal as feedstock. To

the contrary, the scrap metal exemptron refers expressly to scrap metal that “is berng recycled ?

The types of serap metals processed by Plalntlff’s shredders cannot economlcally be recycled

unless they are ﬁrst shredded and then processed by the “downstrearn” metal separation and

removal processes employed by Plamtlffs These processmg steps are necessary to produce

: dlstmct metal commodltlesthat are traded on the global rnetals market and used as raw materials

-19- e
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'in o‘ther manufaCturing proceSses Defendant’s assertion that the scrap metal exemption is no

: longer apphcable once the scrap metal has been converted 1nto a form that allows the drfferent

types and grades of metal to be sorted and separated is w1thout legal basrs and would render the

, scrap metal exemptron meamngless

o 53 : Fmally, even 1f shredder output and aggregate were presumed mrtlally, to be

:secondary recyclable rnaterrals” rather than 1n-process materrals they would nevertheless be

? excluded from clas51ﬁcatron as “waste” under Health and Safety Code sectron 25 143 2. This

: fsectlon of the HWCL provrdes that recyclable materrals “shall be excluded frorn classrﬁcatron as
1|2 waste if they can be shown to be recycled 1n certarn ways several of which would encompass
1 Plarntrffs metal processmg operatrons The pertment exclusrons are contamed in Sectlon

‘25 143 2(d) apphcable to materrals————such as shredder output and aggregate—that are not

regulated under RCRA The prohlbltron agalnst “prlor reclamatron” applrcable to rnaterrals

‘recycled under Sectlon 25 143. 2(b) is not apphcable in the case of non—RCRA materlals that

quahfy for exclusmn under subdlvrslon (d) 12 k

k 54 Under Health and Safety Code seetlon 25143. 2(d)(1), materials that are recycled

| : fand used at the sarne fac111ty at whlch the materral was generated are excluded from classrﬁcatlon

‘as , waste T he shredder output and aggregate produced at SA Recyclrng S, Schmtzer Steel’s

and Srms faclhtres are generated and recycled (used) on-srte to produce the ferrous and non-

,ferrous metal commodrtres sold by Plalntrffs Both of these 1n-process streams quahfy for

o ,exclusron under Sectlon 25 143 2(d)(1)

55, “ Pla1nt1ff Ecology recycles its shredder output on-site through ferrous metal
removal e'qulpment and is also ehglble for exclusron under subsection (d)(l). However, the

ag'gregate that remains after ferrous removal is transported by Ecology to its facility in Arizona

; for non—ferrous metal processrng as thus does not quahfy for the on-site recyclrng exclusion under

2 ;subsectlon (d)(l) Defendant has acknowledged in wr1t1ng that the aggregate produced by

12 Materrals that would be regulated under RCRA (but for the fact they are recycled) are elrgrble :
for exclusion only under Sectlon 25 143. 2(b) and are subject toa prohrbrtlon against “prior
. reclamatlon
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Plamtlff Ecology is excluded under Health and Safety Code sectron 25 143 2(d)(4) applicable to
materrals that are recycled off—s1te ata locatlon owned by the same company Ecology maintains
that rehance on the exclus1on in Sectron 25143 2(d)(4) 1s in fact unnecessary, given that aggregate
is not a waste in the ﬁrst 1nstance - - . e

| f5_6.:'k In addrtron to the exclusmns in Health and Safety code sectlons 25 143 2(d)(1) and
(d)(4), shredder output and aggregate produced by all Plarntlffs would be ehglble for exclusron

‘under subsectrons 25 143 2(d)(5) and (d)(6) whrch estabhsh exclusrons for matenals that are used
: or reused as 1ngred1ents in an mdustrlal process to make a product and materlals that are used or

~ reused as a safe and effectwe substrtute for commermal products respectlvely, if the materials

were found to be wastes in the ﬁrst 1nstance Nerther the fact that metals are separated from these

‘ km-process materrals nor the fact that some waste remalns after metal processmg operatrons are

: 'completed is dlsquahfyrng

o 57. The HWCL spec1ﬁes a number of condltlons that must be met in order to “perfect”

1 these exclus1ons under Health and Safety Code sectlon 25 143 2(d) all of whlch can be met by

Pla1nt1ffs Thus even assummg for sake of argument that shredder output and aggregate can be

! consrdered recyclable materlals m HWCL parlance (whrch proposrtlon Plarntrffs vrgorously
;dlspute) both materlals would meet the cr1ter1a for exclusron and are not subj ect to hazardous

: :waste perm1t requlrements

: 58. : In 2014 the state Legrslature enacted Senate Brll 1249, effective January 1, 2015

(“SB 1249”) directing Defendant DTSC to conduct anevaluatlon of metal shredding facilities in

: the state and authorlzmg DTSC if appropnate to adopt regulatlons estabhshmg alternat1ve

management standards for “hazardous waste management act1v1t1es within the department’s

t Jurrsdlctron” conducted at metal shredding facrlltres Health & Saf. Code, § 25150 82(¢c). In

deﬁmng DTSC’s role in the regulatlon of metal shreddrng fac111t1es the Leglslature was focused

on metal shredder resrdue not on metal processmg operatlons lyrng outstde DTSC’s Jurrsdrctron

and Wthh are already regulated by numerous other state, regional and local agencies. To the

_21.
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extent that Defendant seeks to rely on SB 1249 as authorrty for regulatrng metal processing
operatlons as hazardous waste treatment that rehance is mrsplaced
; 59, SB 1249 did not expand the Jurrsdlctron of the DTSC, as set forth in the HWCL
- 60 SB 1249 d1d not modrfy the ex1st1ng deﬁmtrons of “waste,” “hazardous waste,”
“intermediate manufacturrng process stream or “recyclable materral” contained in the HWCL.

61 S SB 1249 d1d not repeal or revrse the scrap metal exemptlon contamed in sect1ons

, “66260 10 and 66261 6(a)(3)(B) of the Trtle 22 regulatrons

- , 62. SB 1249 d1d not modlfy or rescrnd DTSC Ofﬁcral Pohcy/Procedure #88-6.

FIRST CAUSE OF ACTION
Declaratory Relref (Cal Code C1v Proc § 1060)

63. Plalntrffs re-allege and mcorporate herem by reference the allegations of all

fforegorng paragraphs

64, Thrs case presents a Justlclable 1ssue in that the Plalntlffs have prev1ously operated

and contmue to operate scrap metal shreddmg and processrng facﬂrtles in accordance with

| apphcable laws and regulatrons as mterpreted by Defendant over the past 35 -plus years

f 65. , Plalntrffs are entltled to a Jud1c1al declaratlon that operatlon ofa metal shredder

(hammerrmll or other shreddrng devrce) does not requrre a permrt or other form of authorlzatlon

from DTSC, and that removal of ferrous and non-ferrous rnetals from shredder output and

E ,aggregate, respectlvely, does not constltute treatment of hazardous waste. subJ ect to a permit or

other form of authorrzatron from DTSC.

66. Plaintiffs kareentitled toa judicial declaration that scrap metal is exempt from

. regulatron as hazardous waste and that the followmg matenals fall within the scope of the
- exemptron shredder feedstock 1n—process shredder output 1n—process aggregate and the ferrous

~ iand non-ferrous metals produced by Plamtrffs metal processing operatlons
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k 67 4 Allowmg Defendant to 1mp1ement 1ts unlawful regulatory regime would be
contrary to ex1st1ng law, regulatron and formal agency pohcy and practrce that has been in effect
for over 35 years w1thout change : ' S k k

| k 68. A declaratory Judgment 1n th1s matter would afford relief from the uncertamty,
cost drsruptlon conﬂlct and controversy grvmg r1se to th1s proceedmg, and would serve to

properly hmrt the scope of any future actlons undertaken by DTSC to regulate metal shreddmg

; facrhtles

SECOND CAUSE OF ACTION '

(InJunctlve Rehef Cal Code Crv Proc §526)

69. Plalntrffs re—allege and mcorporate hereln by reference the allegatrons of all

, ’ foregomg paragraphs

- ’7"0,', Plalntlffs metal shreddmg and processmg operatlons safely and effectrvely

. process the Vast major1ty of end-of-hfe vehlcles apphances and hght 1ron generated in the state.

il If some or all of Plamtrffs facﬂltles were forced to shut down or to s1gn1ﬁcantly curtall thelr

operat1ons the thousands of busrnesses 1n the state that rely on Plamtrffs facrhtles to purchase

. and recycle then' scrap metal would be severely 1mpacted In addrtlon local mumclpalrtles and

1 other governmental ent1t1es would raprdly be overwhelmed by scrap metal generated by

consumers and would have no outlet for those 1tems that could be collected Whlle some types of

scrap metal (e. g car bodres) may begln to ﬂow out of state or to forelgn countrles for recyclmg,

|| large numbers of vehrcles and many other 1tems would remain in the state where they would be | :

’ abandoned or prle up, creatmg loglstlcal mghtmares for pubhc and pnvate entrtres contnbutmg to

public nulsance condltlons and posmg I'lSkS to human health and the environment.

71. Plamtrffs metal shreddlng facrlltxes are critical parts of the state s infrastructure

: and enable the state to beneﬁcrally recycle the vast array of metal ob] ects that are produced by

~ socrety Unnecessary dlsruptlon or curtallment of these v1ta1 operatrons would cause far-rangmg

adverse 1mpacts and leave the state without adequate means of handhng this material. Neither

3.
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| Plaintiffs their customers n'or the public'shOuld be subj ected to the significant environmental and

economic impacts that would be caused by disruption of Plaintiffs metal recycling operations

72 Asa consequence of Defendant s unlawful reclassrﬁcation of Plaintiffs metal

fprocessmg fac1lit1es as hazardous Waste treatment facrlities each of Plaintiffs facilities could

rbecome a nonpermrtted or non-conforming use, subJ ect to s1gniﬁcant restrictions on future

modiﬁcations and expanSions new local perinitting requirernents fees and assessments and

kposs1bly phase-out over tnne all of which w1ll interfere severely w1th Plaintiffs ability to

fconduct their lawful operations

. 73 Even 1f Plaintiffs were able to overcome the land use hurdles described in

. Paragraph 72, Plaintiffs are mformed and beheve, and on that baSis allege that the cost of

compliance With hazardous waste permit requirements and related regulations could exceed

% several hundred thousand dollars per year per facrlity Plaintiffs could also be required to
]substantially rebuild their facﬂities, at a cost of mlllions of dollars in an effort to comply with
‘ hazardous Waste regulations Plaintiffs have no means of passmg any of these costs on to their

. customers Incurrence of these additional costs would threaten the economic Viability of

Plalntiffs metal shredding facﬂities and is likely to result in the shut-down and/or out-of-state

1 relocation of one or more of such facilities '

k /‘ 74 Shutdown or curtailment of Plaintiffs legitimate metal shredding and processmg

, ‘operations would have the undesrrable result of encouraging 1lliCit metal recyclers that operate
’, under the radar and w1thout regard to applicable envrronmental laws. By aVOiding
environmental,regulation and the attendant costsof compliance, these facilities undercut
‘klegit‘imate operations by koffering'higher prices fOr scrap metal, depriving legitimate recyclers of

k critical ‘raw materials' Plaintiffs are informed and believe and on that basis allege, that illicit

recyclers operate w1thout storm water perrnits air quality permits hazardous materials busmess

‘ plans or pernnts spill response and contingency plans scrap acceptance pohcres or other

procedures desrgned to protect the enVironment and that apply to Plaintiffs operations. Plaintiffs

are further informed and believe and on that basrs allege, that many of these illicit recyclers
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' s1mply load Vehrcles apphances and other scrap metal 1nto cargo containers for shrpment '

overseas, wrth mrmmal or no de-pollutron Undoubtedly, Defendant s proposed actlon would

1 result ina srgmﬁcant 1ncrease in the already large number of 111101t operatlons

7 5 Plamtrffs and Plamtlffs members w1ll suffer 1rreparable harm if Defendant is

allowed to 1mplement 1ts unlawful regulatory regrme and is not enj omed Th1s harm would be

suffered wrthout any offsettmg envrronmental beneﬁt

. 76 k Plalntrffs have no adequate remedy at law for the mJurres alleged herein. Only this

Court’s exercrse of 1ts equrtable powers can protect Plalntlffs from sustalnrng 1rreparable harm.

7 Whlle 1njunct1ve rehef would prevent 1rreparable 1njury to Plamtlffs, any resultrng

1 1njury to Defendant (1f any at all) would‘be 1nsrgn1ﬁcant Defendant has allowed Plarntlffs to

- ‘koperate therr metal shreddmg facﬂltles w1thout‘3 assertmg a requrrement for hazardous waste

treatment permrts s1nce the advent of the state 'S hazardous waste management program and can
pornt to no change 1n the law that supports a contrary result Plamtrffs facrlrtres are already

subJ ect to numerous regulatory programs of other state reglonal and local agencres 1nclud1ng the

o local arr quahty management dlstrrcts, reglonal water quahty control boards, certrﬁed unified

~ program agencres and local ﬁre departments Plamtlffs work closely wrth these regulatory

| :agencres to address any concerns that have been rarsed and are mspected by them ona regular

. k basrs Plarntrffs facdltres are well managed and do not pose a threat to human health, safety or
~ ‘the env1ronment Ironrcally, Defendant has acknowledged the contlnuous 1mprovement of

o Plamtrffs respectlve operatrons over tlme

: 78. Plamtrffs do not seek to restrict DTSC’s perrmttrng or enforcement authorrty

except wrth respect to the metal processmg operatlons addressed in this Complalnt Defendant ]

kauthonty to regulate other aspects of Plamtrffs operatlons that are legitimately within its
Jurlsdrctron (e g, the chemlcal treatment of metal shredder res1due) would not be compromrsed

k ;by the Court s grantrng the requested 1njunct1ve rellef

: ;79. : The pubhc 1nterest would also be served by mjunctrve relief because unllateral

imposition of the new, unlawful regulatory reglme crafted by the Defendant, wrthout input from

s
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:Plalntrffs or any other members of the metal shreddmg 1ndustry, Would come at a collective cost
of thousands of dlrect and 1nd1rect JObS and many mllhons of dollars in taxes, goods and services
to the State and local govemments The resultmg loss of JObS would cause extreme financial

khardshrp to the affected 1nd1v1duals and would propagate serious effects throughout the local and

state economy On a statewrde basrs total economrc losses could exceed hundreds of millions of

| dollars.

PRAYER FOR RELIEF
WHEREFORE Pla1nt1ffs pray for entry of Judgment as follows ;
-~ 80. For a Judlcral declaratlon wrth respect to each of the followrng
o that operatlon of a metal shredder (hammermrll or other shreddmg device) does
: _not requrre a permrt or other form of author1zatron from DTSC
b. fthat metal processrng operatrons do not constltute treatment of hazardous waste
‘and do not requlre a permrt or other form of authorrzatron ﬁom DTSC;
c. that the scrap metal exemptron set forth in Sectlon 66261 6(a)(3)(B) of Title 22
of the Cahfornra Code of Regulatlons apphes durrng metal processrng
| operatlons and | - |
d. "k'that none of the followrng materrals are subJect to regulatron as hazardous
"waste shredder feedstock shredder output aggregate and ferrous and non-
| ferrous metals that are produced by metal processrng operatlons
81. k Foran 1n_]unctron barrrng Defendant from requrrmg Plalntrffs to apply for
hazardous waste treatment perrnlts for thelr metal processmg operatrons or otherwrse requlrmg
Plarntlffs to comply wrth hazardous waste regulatrons w1th respect to such operatrons and barrrng

Defendant from takmg enforcement actlon of any krnd agamst Plarntlffs whrch presumes that

‘Plarntrffs metal processrng operations are subject to hazardous waste treatment permrt

requrrements,
82. Forco‘sts of suit;
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83, For attorneys fees as authorxzed by Code of C1v1l Procedure section 1021.5 and

| any other apphoable law, and

: 84, For such other rehef as the Court ﬁnds Just and proper

Dated: Novem‘bero26, 2019

o PILLSBURY WINTHROP SHAW PITTMAN
 MARGARET ROSEGAY o
o MARK E ELLIOTT ‘

g Margaret Rosegay

. ~Attorneys for Petmoners amd PIamtlffs

~ WEST COAST CHAPTER, INSTITUTE OF SCRAP

RECYCLING INDUSTRI ES INC.; ECOLOGY
RECYCLING SERVICES, LLC SA RECYCLING, LLC;

SCHNITZER STEEL INDUSTRIES INC,; and SIMS

GROUP USA CORPORATION
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